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LSW’s ex parte application to reschedul e the hearing date on Plaintiffs’
Motion for Approval of Class Notice (filed March 11, 2013) (Dkt. 403) isan
Improper attempt to delay Plaintiffs' motion in order to try to cure the untimeliness
of LSW’simpending motion for appointment of a special master in connection
with the class notice, which should have been filed on March 11 in accordance
with the Court’ s Fourth Amended Pretrial Scheduling Order. LSW claimsit needs
a continuance because of personal scheduling conflicts of its counsel, Jonathan
Shapiro, but the record makes plain that LSW’ s purpose in seeking this
continuance is, in the main, to delay the hearing on Plaintiffs motion so that it is
set for hearing simultaneousdly with LSW’ s untimely motion. Accordingly, thereis
no good cause for the continuance LSW seeks. Nor has LSW made the requisite
showing that extraordinary relief is warranted here, particularly where LSW was
aware of Plaintiffs’ intention to notice their motion for hearing on April 8, 2013
and could have notified Plaintiffs of this purported conflict before the hearing date
was set (and could have timely filed its motion). LSW inexplicably failed to do so
and provides no explanation for this failure. Examination of the meet and confer
emails shows that the alleged scheduling problem is entirely of LSW’s own
making and that its ex parte application is pure gamesmanship. Thereisno basis
for a continuance or for the extraordinary relief LSW seeks here, and, thus, its ex
parte application should be denied.

l. LSW DOESNOT EVENATTEMPT TO DEMONSTRATE THAT
EXTRAORDINARY EX PARTE RELIEF ISWARRANTED.

“Ex parte applications are solely for extraordinary relief and should be used
with discretion.” SeeInitial Order Following Filing of Complaint Assigned to
Judge Selnaat 3 (citing Mission Power Eng’' g Co. v. Continental Cas. Co., 883 F.
Supp. 488 (C.D. Cal. 1995)); Mission Power Eng’'g Co., 883 F. Supp. at 490 (“Ex
parte motions are rarely justified.”) (emphasis added). Accordingly, a party
seeking ex parte relief must demonstrate, as a threshold matter, that extraordinary
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relief iswarranted — that is, “establish why the accompanying proposed motion for
the ultimate relief requested cannot be calendared in the usual manner,” with
reasons “supported by...affidavits or declarations whose contents would be
admissibleif the...affiants, or declarants were testifying in court.” Mission Power
Eng’g, 883 F. Supp. at 492; see L.R. 7-19 (“An application for an ex parte order
shall be accompanied by a memorandum containing...the reasons for the seeking
of an ex parte order.”). Tojustify ex parterelief, a party must show (1) that it will
be “irreparably prejudiced if the underlying motion is heard according to regular
noticed motion procedures,” and (2) that it is “without fault in creating the crisis
that requires ex parte relief, or that the crisis occurred as aresult of excusable
neglect.” Mission Power Eng’g, 883 F. Supp. at 492.

In its ex parte application, LSW does not attempt to justify the extraordinary
relief it is seeking. Nowhere does LSW explain how it would be “irreparably
prejudiced” if LSW is not “allowed to go to the head of the linein front of all other
litigants and receive specia treatment.” Mission Power Eng’ g, 883 F. Supp. at
492. Nor does LSW attempt to show, let alone meet its burden of showing, that it
Is “without fault in creating the crisis that requires ex parte relief, or that the crisis
occurred as aresult of excusable neglect.” Id. LSW’'sfailuretojustify its
application for ex parte relief is by itself sufficient grounds for denying LSW’s
application. Seeid. (“[M]any ex parte motions are denied...because the papers do
not show that bypassing the regular noticed motion procedure is necessary.”); AF
Holdings LLC v. Doe, 2012 U.S. Dist. LEXIS 104396, at *3-4 (S.D. Cal. July 25,
2012) (denying ex parte application because moving party did not “discuss
whether its request is a proper subject for ex parte consideration”).

Putting aside these defects in LSW’ s application, the record makes clear that
no ex parte relief is warranted under the circumstances. First, thereisno
“irreparable prejudice” here because, as set forth below, LSW’ s proposed motion

for a continuance is meritless and, thus, “failure to hear it cannot be prejudicial.”
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Mission Power Eng’ g, 883 F. Supp. at 492.

Second, the record plainly shows that LSW was at fault in creating the
purported crisis on the basis of which it now seeks ex parte relief. Seeid.
Plaintiffsinformed LSW on Tuesday, March 5 — six days before Plaintiffs filed
their motion — that they would notice their motion concerning class notice issues
for hearing on April 8. See Declaration of Charles N. Freiberg in Opposition to
LSW’s Ex Parte Application (“Freiberg Dec.”) 12, Ex. A. LSW could have
requested a continuance due to Mr. Shapiro’s purported familial issues at any time
between March 5 and March 11, when Plaintiffs filed their motion. LSW did not
doso.! 1d. Instead, it was not until Wednesday, March 13 — two days after
Plaintiffs filed their motion and set the hearing date — that Mr. Shapiro informed
Plaintiffsthat April 8 would be “rough” for him due to a“family/kid conflict.” See
Freiberg Dec. 13, Ex. B; Declaration of Jonathan Shapiro (“ Shapiro Dec.”), Ex. A.
The nature of the purported “family/kid” conflict remains unexplained, as does
how it apparently went from “rough” to impossible to manage.

Further, thereisno indication in the record or in LSW’ s ex parte application
that Mr. Shapiro was not aware of this purported conflict as of March 5 (or
anytime before Plaintiffs’ motion was filed on March 11) and, thus, that he could
not have requested an aternate hearing date before Plaintiffs filed their motion —
thereby avoiding the ex parte relief LSW now seeks. If anything, the record
suggests that Mr. Shapiro was aware of his purported scheduling conflict
sufficiently in advance, and that his belated request for a continuance is what
“created the crisis that requires ex parte relief.” In his March 15 email, Mr.
Shapiro stated that this scheduling issue could have been “avoided” if Plaintiffs
had “simply ask[ed] [LSW] if a date works before unilaterally assuming as much.”

! Conveni entI?/,_ LSW failsto mention in its %oplicati on that it wasinformed in
advance by Plaintiffs of the April 8 hearing date
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Freiberg Dec. 15, Ex. B; Shapiro Dec., Ex. A. Thisemail suggests that Mr.
Shapiro knew about this conflict before he raised it on March 13 because had
Plaintiffs “simply asked” LSW about the April 8 hearing date (before setting the
hearing for that date, on March 11), LSW would have informed Plaintiffs of this
conflict and “avoided” this scheduling dispute. But Plaintiffs did notify LSW of
their proposed hearing date, on March 5, giving LSW ample time to request an
alternate date. The fact that LSW instead waited until two days after Plaintiffs
filed their motion to raise this issue demonstrates at best inexcusable neglect on
LSW’s part, or a worst alast-ditch effort by LSW to use Mr. Shapiro’s purported
scheduling conflict as an excuse for a continuance that L SW hopes will obscure the
untimeliness of its own motion. Neither rationale justifies the extraordinary relief
sought here. See Mission Power Eng’ g, 883 F. Supp. at 493 (“The moving party
must also show that it...could not have, with due diligence, sought to obtain” the
requested relief earlier.); In re Intermagnetics Am., 101 B.R. 191, 193 (C.D. Cal.
1989) (“Ex parte applications are not intended to save the day for parties who have
failed to present requests when they should have.”).

1. THEREISNO GOOD CAUSE FOR THE CONTINUANCE L SW
SEEKS, WHICH ISAN IMPROPER ATTEMPT TO CURE THE
UNTIMELINESSOFITSMOTION CONCERNING CLASSNOTICE
| SSUES.

Not only does LSW fail to justify its request for ex parte relief, but there
also is no good cause for the continuance LSW seeks. See Standing Orders (“To
request a continuance of any scheduled court proceeding, counsel must make such
arequest...with a statement of good cause included in the request.”). Firgt, thereis
no showing of good cause ssmply because the hearing date “ presents scheduling
problems” for Mr. Shapiro, or because the hearing date would be “rough” for him.
See LSW Ex Parte Application at 3; Freiberg Dec. 13, Ex. B; Shapiro Dec., Ex. A.
Absent more, these vague and unexplained assertions of difficulty do not satisfy
good cause to reschedul e the hearing, particularly under circumstances where LSW
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knew the hearing date in advance and failed to make this request until two days
after Plaintiffs filed and noticed their motion. Second, although LSW claims that
its request is based on Mr. Shapiro’s personal scheduling conflicts, the record
makes plain that LSW’ s request for a continuance is an improper attempt to delay
the hearing on Plaintiffs' motion concerning class notice issuesin order to obscure
the fact that LSW’ s cross-motion (which it “will file on Monday” (LSW'’s Ex Parte
Application at 3)) isuntimely.? This, too, does not qualify as “good cause.”

In the Fourth Amended Pretrial Scheduling Order, the Court explicitly
ordered that “any motions concerning the class notice and any disputes among the
parties concerning the content of the class notice” must be filed within ten days
after the Ninth Circuit’s denia of LSW’s Rule 23(f) petition —that is, by Monday,
March 11. See Dkt. 362 §2. Plaintiffsfiled a motion for approval of their
proposed class notice on that date, which addresses a number of class notice issues,
including LSW’ s position that “the special master process must begin immediately
—in concert with the ‘response-required class notice.”” See Freiberg Dec. 6, Ex.
C (emphasis added). LSW informed Plaintiffsin its March 8 letter that it would
fileits own motion regarding “the timing of the special master process’ in
connection with classnotice. 1d., Ex. C a 2. Plaintiffsthus expected that LSW
would file such amotion on March 11, 2013, but LSW did not do so.

L SW then requested, on March 13, to move the April 8 hearing date on
Plaintiffs motion to April 22 (or, aternatively, April 15) because of Mr. Shapiro’s
personal schedule. See Part |, supra. In that request, LSW made no mention of the
fact that it planned to file a separate motion concerning the appointment of a
special master in connection with the class notice. See Freiberg Dec. 13, Ex. B;

? Plaintiffs do not believe that “rescheduling the hearing would somehow also
extend the March 11 deadline” for filing motions concerning class notice issues
(LSW Ex Parte ApElIC&ItI on at 3), but rather that LSW is attempting to reschedule
the hearing so that LSW’ s untimely motion is heard at the same time as Plaintiffs
motion in an attempt to obscure the fact that its motion is untimely.
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Shapiro Dec., Ex. A. Sensing that a desireto file an untimely motion —and not
Mr. Shapiro’s purported scheduling conflicts — might be the main reason behind
LSW’srequest, Plaintiffs responded that they were generally amenable to moving
the hearing date, but Plaintiffs also raised their concern that L SW might “use this
continuance and [Plaintiffs’] agreement to stipulate thereto to secure additional
time to make its own motion concerning the class notice” to be heard at the same
time as Plaintiffs’ motion, which would be too late if noticed for the current April
8 hearing date. Freiberg Dec. 13, Ex. B; Shapiro Dec., Ex. A. Plaintiffs further
noted that any such motion concerning the appointment of a special master would
be untimely pursuant to the Fourth Amended Pretrial Scheduling Order because it
necessarily would “concern[] the class notice” and was not filed within ten days of
the Ninth Circuit’sdenia of LSW’s Rule 23(f) petition. Id.

Initsresponse, LSW attempted to gloss over Plaintiffs’ concern, falsely
suggesting that Plaintiffs had “agreed” that LSW’s motion would be filed “on
Monday [March 18]” (and wrongly referring to “Monday’ s deadline” and a
“March 25 deadline”), while simultaneously confessing that LSW planned to filea
motion “for appointment of a special master” to be noticed “for the same hearing
date” as Plaintiffs motion. Freiberg Dec. 14, Ex. B; Shapiro Dec., Ex. A. LSW’s
response thus reveal ed that Plaintiffs’ suspicions were correct that LSW sought the
continuance in order to notice its motion for the same date as Plaintiffs motion in
the hopes of obscuring the fact that L SW’ s motion concerning class notice issues
would be untimely filed. 1d. That LSW waited until two days after Plaintiffs filed
their motion to request a continuance (despite having been informed eight days
earlier that Plaintiffs would notice the hearing for April 8) and omitted the fact that
it planned to bring a separate motion (the untimeliness of which LSW hopes will
be overlooked if the schedules on the two motions are aligned) further
demonstrates the improper motive behind LSW’ s request.

Moreover, there is no doubt that LSW'’ s planned motion is untimely under
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the Fourth Amended Pretrial Scheduling Order and should have been filed a week
ago. LSW'’s own representations make clear that the dispute concerning the timing
for appointment of a special master necessarily “concern[s] the class notice” and is
raised by the class notices LSW proposed and the parties dispute concerning the
notice. See, e.q., Freiberg Dec. 17, Ex. D (LSW’s Proposed Notice Distributing
Questionnaire at 8 (stating, “The Court is currently deciding membership in the
sub-Class. In order to do this, the Court has appointed a so-called “ Special
Master” to assist the Court inits review of materials from LSW’s policy filesin
order to determine what materials, if any, potential Class Membersreceived. In
addition, the Court has directed that the attached questionnaire be distributed to
potential Class Members to assist the Special Master in determining whether you
and other policyholders are members of the sub-Class)) (emphasis added);
Freiberg Dec. 16, Ex. C (“LSW believes that the special master process must begin
Immediately —in concert with the ‘response-required class notice'” ) (emphasis
added). Thisis precisely why Plaintiffs raised the special master issue in their
opening class notice motion papers, since LSW’ s proposed class notices made
clear its position that the special master process should go hand-in-hand with and,
thus, concerns class notice. |If LSW wanted to separately move for the
appointment of a special master in connection with class notice, thetime to do so
was Monday, March 11. It cannot now seek a continuance of Plaintiffs’ motion in
order to make its motion appear less untimely.

Nor has LSW advanced any reason why its motion was not or could not
have been timely filed on March 11. LSW’s March 14 email suggests that it was
aways LSW’sintention to “notice [its motion] for the same hearing date” as
Plaintiffs' motion (see Freiberg Dec., Ex. B), but if that were the case, LSW’s
motion would have had to be filed on March 11 in order to be timely for an April 8
hearing date. Moreover, as LSW’'s March 8 letter confirms, LSW plainly has been

aware of its position concerning the appointment of a special master “in concert
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with the ‘response-required class notice’” for weeks, if not months. See Freiberg
Dec., Ex. C (Mr. Shapiro stating that he has “described LSW’ s position to
[Plaintiffs] previously, so [he] will not reiterateit at length”); id., Ex. D (LSW'’s
proposed class notice, sent to Plaintiffs on February 22, expressly referencing the
appointment of a special master in connection with class notice). Thus, thereisno
reason why LSW could not have filed its motion on March 11 and secured the
same hearing date for that motion as for Plaintiffs’ motion concerning class notice
Issues. Its attempt to do so now, under the guise of vague and unexplained
scheduling conflicts, isimproper and should be rejected.
[11. CONCLUSION

Because LSW failed to provide any justification for the extraordinary relief

of an ex parte motion, and because there is no good cause for LSW’ s proposed
motion to reschedul e the hearing on Plaintiffs' Motion for Approval of Class
Notice, LSW’s ex parte application should be denied.

DATED: March 18,2013 KASOWITZ BENSON TORRES & FRIEDMAN
LLP

By: /s Charles N. Freiberg
Charles N. Freiberg

Attorneys For Plaintiffs

JOYCE WALKER, KIM BRUCE HOWLETT,
and MURIEL SPOONER, on behalf of
themselves and all others similarly situated
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