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I. INTRODUCTION

On April 12, 2013 the Court issued its Order to Show Cause re

Reconsideration (Dkt. 417), which addressed the process, including time and

expense of reviewing 42,000 policyholder files (totalling 8.8 million pages) in

order to determine membership in the Illustration Subclass. The Court commented

J>7 J�UJ>;�D;9;II?JO�<EH�IK9>�7 D�;<<EHJ�T either before trial as LSW urges or after p

raises doubts about whether common issues predominate with regard to an

Illustration Subclass and doubts whether such a subclass is a superior method of

FHE9;;: ?D=�V��Id. 7 J�� ��<EEJDEJ;�EC?JJ;: ����0>;� EKHJ�<KHJ>;H�IJ7 J;: �J>7 J�UJ>;I;�

?IIK;I�I>EKB: �8 ;�H;L?I?J;: �V�7 D: �EH: ;H;: �J>;�F7 HJ?;I�JE�I>EM�97 KI;�M>O�J>;� EKHJ�

should not decertify the Illustration Subclass. The Order to Show Cause identified

no other issue as to which a further submission by the parties was requested.

As discussed below, no great difficulty is presented by the task of reviewing

the 42,000 policyholder files to identify members of the Illustration Subclass.

There is no need to manually review each of the 8.8 million pages in the files,

because data analysis and claims administration companies routinely use a

combination of computer software and manual reviewers to extract the relevant

documents from files like the LSW policyholder files. Plaintiffs have obtained

proposals from several such vendors. Whether working under the supervision of a

Special Master or directly under the supervision of the Court or the parties, a data

analysis and claims administration company can complete the rquired review of the

42,000 policyholder files for as little as $ based on a schedule.

See !;9B7 H7 J?ED�E<�& 7 9E8 �# EIJ;H�?D�/KFFEHJ�E<�, B7 ?DJ?<<IX�/K8 C?II?ED�ED�+ H: ;H�JE�

/>EM� 7 KI;��U# EIJ;H�!;9��H;�+ / V��7 J�R11 & Exs. I, J&K.

For the reasons discussed below, the need to identify members of the

Illustration Subclass poses no obstacle to class certification and does not require

H;9EDI?: ;H7 J?ED�E<�J>;� EKHJXI�FH;L?EKI�9ED9BKI?EDs that common issues

Case 2:10-cv-09198-JVS-RNB   Document 420   Filed 04/29/13   Page 6 of 30   Page ID
 #:18539
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predominate with respect to the subclass claims and that a class action is a superior

method of proceeding to determine the subclass claims.

II. ARGUMENT

A. Common Issues Predominate Among Subclass Members

1. The Court Has Previously Found That The Subclass Claims
Present Numerous Common Issues.

Common issues predominate among individuals in the Illustration Subclass,

who assert UCL and common law fraud claims based on alleged

C?IH;FH;I;DJ7 J?EDI�J>7 J�U7 H;�D;9;II7 H?BO�J?;: �JE�J>;�?DJ;HD7 B�MEHA ?D=I�E<�5( /2 XI6�

IE<JM7 H;�7 I�;NFH;II;: �8 O�J>;�%BBKIJH7 J?EDI�FHE: K9;: �8 O�J>7 J�IE<JM7 H;�V�� lass

 ;HJ?<?97 J?ED�+ H: ;H��!A J��� � � ���U+ F�V��7 J�� � -� � ���� I�J>;� EKHJ�>;B: ��U7 BB�M>E�

received Illustrations before or when they applied for their Policies share common

GK;IJ?EDIV�8 ;97 KI;�UJ>;�KD?<EHC�7 FFB?97 J?ED�E<�5( /2 XI6�IE<JM7 H;�H;IKBJI�?D�J>;�

uniform typ;�E<�C?IH;FH;I;DJ7 J?ED�J>7 J�<EHCI�J>;�8 7 I?I�E<�J>?I�7 9J?ED�V��Id.

/F;9?<?97 BBO��UJ>;�%BBKIJH7 J?EDI�KD?<EHCBO�<7 ?B�JE�: ?I9BEI;�J>;�<;;I�7 D: �B7 FI;�

accelerators and uniformly fail to disclose that interest is credited retroIF;9J?L;BO�V�

7 D: �U7 BB�?D: ?97 J?EDI�7 H;�J>7 J�J>;�: ;<;9JI�7 BB;=;: �8 O�, B7 ?DJ?<<I�JE�8 ;�FH;I;DJ�?D�J>;�

%BBKIJH7 J?EDI�7 H;�FH;I;DJ�?D�7 BB�%BBKIJH7 J?EDI�FHE: K9;: �V��Id. at 37. Further, the

question of whether this undisclosed information is material is subject to common

7 : @K: ?97 J?ED�U58 6;97 KI;�5E<6�J>;�D7 JKH;�E<�J>;�IF;9?<?9�EC?II?EDI�7 J�?IIK;��M?J>�J>;?H�

inherent tendency to [a]ffect the value of the Policy under the simplest of laws of

;9EDEC?9I�V��+ F��7 J�� � ��H;@;9J?D=�( /2 XI�7 H=KC;DJ�J>7 J�UC7 J;H?7 B?JO�: ?<<;HI�8 ;97 KI;�

?JI�FEB?9O>EB: ;HI�FKH9>7 I;: �J>;?H�, EB?9?;I�<EH�L7 HO?D=�H;7 IEDIV���id. at 38-39. For

purposes of the fraud claim, which requires a showing of reliance on the alleged

C?IH;FH;I;DJ7 J?EDI�7 D: �DED: ?I9BEIKH;I��J>;�GK;IJ?ED�E<�IK8 9B7 II�C;C8 ;HIX�H;B?7 D9;�

7 BIE�?I�IK8 @;9J�JE�9ECCED�FHEE<�8 ;97 KI;�UH;B?7 D9;�97 D�=;D;H7 BBO�8 ;�FH;IKC;: �

M>;D�C7 J;H?7 B?JO�?I�<EKD: �V
1 Op. at 15, 23-25, & 38-39.

1 , B7 ?DJ?<<IX�1  ( �9B7 ?CI�: E�DEJ�H;GK?H;�7 �I>EM?D=�E<�?D: ?L?: K7 B?P;: �H;B?7 D9;���Op.
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2. Collecting Data Pertaining to Subclass Membership Is A
Manageable Ministerial Task.

a) The File Evidence Will Establish Subclass
Membership for A Large Majority of the Subclass.

Common treatment of the claims of the Illustration Subclass is not

KDC7 D7 =;7 8 B;�8 ;97 KI;�J>;�?D: ?9?7 �E<�IK8 9B7 II�C;C8 ;HI>?F�?D�( /2 XI�FEB?9O>EB: ;H�

files can be collected relatively quickly and inexpensively and will determine

membership in the subclass for a large majority of the subclass. As discussed by

both parties in the class certification briefing and at oral argument, three types of

: E9KC;DJI�?D�( /2 XI�<?B;I�C7 O�FHEL?: ;�;L?: ;D9;�E<�M>;J>;H�J>;�FEB?9O>EB: ;H�

received a sales illustration. These are �� ��J>;�FEB?9O�7 FFB?97 J?ED���� ��7 D�7 =;DJXI�

report; and (3) an illustration dated on or before the date of application.2 See, e.g.,

/KFFB;C;DJ7 B�!;9B7 H7 J?ED�E<�( ;I7 �!?D=B7 I7 D��U/KFF��!?D=B7 I7 D�!;9�V���!A J��� � � -

1) ¶3; Perla Dec. in Opp. to Class Cert. (Dkt. 251) ¶7; Op. at 31-34. After

extensive briefing, the Court held that membership in the Illustration Subclass is

established if any of the following is true:

1. The box on the application, which is to be checked if no
signed illustration of the policy applied for is submitted with the
application��?I�DEJ�9>;9A ;: ��C;7 D?D=�J>7 J�UJ>;�7 =;DJ�7 D: �7 FFB?97 DJ�
have both certified that an Illustration matching the Policy was
provided to th;�7 FFB?97 DJ�V

3 Op. at 31-32. The Court found that this
?I�J>;�UIKH;IJ�?D: ?97 J?ED�E<�C;C8 ;HI>?F�?D�J>;�%BBKIJH7 J?EDI�8 7 I;: �
egTU^See+r

4 Id. at 32;

at 22-23 (citing In re Tobacco II Cases, 46 Cal.4th 298, 320 (2009)).
2 Since the class certification briefing, LSW has introduced a fourth document, a
I;F7 H7 J;�UI7 B;I�?BBKIJH7 J?ED�9;HJ?<?97 J?EDV�<EHC���0>?I�I;B: EC�KI;: �: E9KC;DJ�
contains essentially the same information as the certification section on the policy
application, as discussed in Part II.A.2.b, infra.
3

0>;� EKHJXI�EH: ;H�IJ7 J;I�J>7 J�?<�J>;�8 EN�is checked, that is an indication that an
illustration matching the policy was provided to the applicant (Op. at 32), but this
is apparently a typographical error. LSW agrees. See DKNte Memorandum in
Support of Motion to Appoint Special Master (Dkt. 408-1) at 18:15-17 & n.13.
4 Although an unchecked box is evidence that a policyholder is in the subclass, a
checked box is not evidence that a policyholder is not ?D�J>;�IK8 9B7 II���0>;� EKHJXI�
order implicitly approves this proposition, which Plaintiffs have briefed several
times. See Pls. Supp. Submission Re Identification of Class Members (Dkt. 339) at
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2. � D�� =;DJXI�. ;FEHJ��M>?9>�7 IA I�J>;�7 =;DJ�<EH�7 �
U: ;I9H?FJ?EDS E<�W7 DO�I7 B;I�C7 J;H?7 BI��?D9BK: ?D=�?BBKIJH7 J?EDI��KI;: �
H;B7 J?D=�JE�J>;�D;M�7 FFB?97 J?ED�XV�?D: ?97 J;I�J>7 J�7 D�U%BBKIJH7 J?ED�V�U%BB��V�
U% /�V�U% /�/EBKJ?EDI�V�EH�UGK?9A �97 B9V�M7 I�KI;: ��M>?9>�J>;� EKHt
<EKD: �U7 BIE�;IJ7 8 B?I>;I�IK8 9B7 II�C;C8 ;HI>?F�V��Id. at 31-32 & n.16; or

3. A sales illustration p i.e., an illustration with a print date
that predates the date of application p is found in the policy file, and it
M7 I�I?=D;: �8 O�J>;�7 FFB?97 DJ�UED�7 �: 7 J;�J>7 J�FH;-dates the Policy
?IIK7 D9;�V�M>?9>�7 BIE�UMEKB: �;IJ7 8 B?I>�5IK8 69B7 II�C;C8 ;HI>?F�V��Id. at
33 & n.18.

%D�9EDD;9J?ED�M?J>�, B7 ?DJ?<<IX�9B7 II�9;HJ?<?97 J?ED�CEJ?ED�7 D: as part of the

supplemental briefing, Plaintiffs reviewed a sample of 400 policyholder files

produced by LSW to determine the incidence of sales illustration use as reflected

?D�( /2 XI�<?B;I���0>7 J�?D?J?7 B�H;L?;M�H;L;7 B;: �J>7 J�?D�� � �� � �E<�97 I;I��KD9EDJH7 : ?cted

evidence from the policy files showed that a policyholder received a sales

illustration (see Supp. Dinglasan Dec. (Dkt. 339-1) ¶3), which supported the

 EKHJXI�<?D: ?D=�J>7 J�U7 �H;L?;M�E<�J>;�, EB?9O�<?B;�8 O�7 �9EKHJ-appointed Special

Master or a class administrator could identify approximately two-thirds of the

C;C8 ;HI�E<�J>;�9B7 II�7 I�IK8 9B7 II�C;C8 ;HI�V��Op. at 33.

Although LSW stipulated that the original 400 policy file Sample

�U/7 CFB;V��would be considered statistically significant for class certification

purposes, LSW refused to extend that stipulation beyond class certification. See

Declaration of Lesa Dinglasan Re + H: ;H�JE�/>EM� 7 KI;��UDinglasan Dec. Re

GK<r( ¶6. In February 2012, LSW produced what it represented to be all of the

policyholder files, and Plaintiffs then constructed an expanded Sample containing

800 policyholder files �J>;�U" NF7 D: ;: �/7 CFB;V�. Id. ¶7. Plaintiffs began by

extending the initial Sample, which had a cutoff date of September 14, 2011, to

include later-issued policies that were not included in the initial Sample. Id.

Plaintiffs used the same method by which the initial Sample was selected,

3:6-� �� � ��, BI��) EJ��JE�# ?B;�. ;FBO�JE�( /2 XI�/K8 IJ?JKJ;: �/KFF��) ;C���!A J��� � � ��7 J�
4:7-5:17; Pls. Mem. in Opp. to LSW Special Master Mot. (Dkt. 413) at 21:6-23:17.
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including every 82nd policy through the end of the production, which resulted in the

selection of an additional 147 policies. Id. Plaintiffs also excluded from the

Expanded Sample 30 policies from the initial Sample that were issued before the

start of the class period. Id. ¶8. Finally, Plaintiffs included an additional 283

policies that were selected from a randomized list of all policy numbers. Id.

Plaintiffs thus reviewed an additional 430 additional files, for a total Expanded

Sample of 800 files issued on or after September 24, 2006. Id.

Of the 800 files in the Expanded Sample, 574, or 72%, satisfy one or more

of the above-described criteria for subclass membership set forth in the CourtXI�

Order.5 Id. ¶9.6 Accordingly, it has now been reaffirmed that for a large majority

of the class, and necessarily an even larger majority of the subclass, a review of the

policy file alone will be sufficient to establish subclass membership.

b) Relevant Data Can Be Collected Relatively Quickly
And Inexpensively.

T>;� EKHJXI�� FH?B�� � ��� � � � �C?DKJ;�EH: ;H�: E;I�DEJ�GK;IJ?ED�J>;�IEKD: D;II�E<�

J>;� EKHJXI�FH?EH�E8 I;HL7 J?EDI�9ED9;HD?D=�>EM�JE�?DJ;HFH;J�J>;�H;B;L7 DJ�<?B;�

: E9KC;DJI�EH�J>7 J�( /2 XI�<?B;I�97 D�: ;J;HC?D;�IK8 9B7 II�C;C8 ;HI>?F�<EH�JME-thirds

or more of the class. Rat>;H��J>;� EKHJ�?DGK?H;I�M>;J>;H�UJ>;�<?B;�H;L?;M�MEKB: �8 ;�

7 D�EL;HM>;BC?D=�J7 IA V�I?D9;�7 FFHEN?C7 J;BO�� � �� � � �<?B;I�9EDI?IJ?D=�E<�

approximately 8.8 million pages would need to reviewed. See April 12, 2013

Minute Order. But the collection of relevant data frEC�( /2 XI�FEB?9O�<?B;I�97 D�8 ;�

performed at a fraction of the cost and time described in the Order to Show Cause

by employing one of a number of highly experienced computer forensic and

5 , B7 ?DJ?<<IX�7 D7 BOI?I�E<�J>;�" NF7 D: ;: �/7 CFB;�9ECFB?;I�M?J>�J>;� EKHJXI�HKB?D=�
concerning when a sales illustration is sufficient to establish subclass membership
(i.e., it is signed on or before the date of policy issuance).
6 Dr. Patrick Brockett attests that the sampling results presented in the Dinglasan
Dec. Re OSC are statistically significant at a high level of confidence. See
!;9B7 H7 J?ED�E<�, 7 JH?9A �( ��� HE9A ;JJ�?D�/KFFEHJ�E<�, B7 ?DJ?<<IX�/K8 C?II?ED�ED�+ H: ;H�JE�
Show Cause at ¶¶9 & 12-15.
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document analysis companies, under the direction of a Special Master.7

Rev?;M?D=�( /2 XI�FEB?9O�<?B;I�JE�BE97 J;�J>;�J>H;;�?D: ?9?7 �E<�IK8 9B7 II�

C;C8 ;HI>?F�7 I�I;J�<EHJ>�?D�J>;� EKHJXI� B7 II� ;HJ?<?97 J?ED�+ H: ;H�?I�7 �C?D?IJ;H?7 B�

task involving straightforward collection of data. This ministerial function need

not be performed by the Special Master himself, but can be performed by a data

analysis company chosen by the Court, the Special Master, or the parties. See, e.g.,

Fed. R. Civ. Proc. 53(c)(� ��� ���U1 DB;II�J>;�7 FFE?DJ?D=�EH: ;H�: ?H;9JI�EJ>;HM?I;��7 �

C7 IJ;H�C7 OS J7 A ;�7 BB�7 FFHEFH?7 J;�C;7 IKH;I�JE�F;H<EHC�J>;�7 II?=D;: �: KJ?;I�<7 ?HBO�

7 D: �;<<?9?;DJBO�V����* KC;HEKI�9EKHJI��?D�7 FFE?DJ?D=�Special Masters, have granted

the master the authority to employ assistants and specialists to carry out his

assigned duties. See, e.g., Hofmann v. EMI Resorts, Inc., 689 F. Supp. 2d 1361,

1366-67 (S.D. Fla. 2010) (order granted Special Master 7 KJ>EH?JO�JE�U7 FFE?DJ�ED;�

or more special agents, employ legal counsel, actuaries, accountants, clerks,

9EDIKBJ7 DJI�7 D: �7 II?IJ7 DJI�7 I�J>;�5) 7 IJ;H6�: ;;CI�D;9;II7 HOV���Franklin v. Kelly,

1992 U.S. Dist. LEXIS 14300, at *9 (D.D.C. Sept. 24, 1992) (Special Master had

UFEM;H�JE�H;J7 ?D�IK9>�EKJI?: ;�9EDIKBJ7 DJI�EH�7 II?IJ7 DJs as he deems necessary to

9ECFB;J;�>?I�H;IFEDI?8 ?B?J?;IV���Young v. Pierce, 685 F. Supp. 984, 985-86 (E.D.

0;N��� � � � ���FHEL?: ?D=�J>7 J�USpecial Master shall [have] the right to hire assistants

7 I�>;�: ;;CI�D;9;II7 HO��IK8 @;9J�JE�J>;�7 FFHEL7 B�E<�J>;�9EKHJ��7 D: �>?I�7 KJ>EH?JOS M?BB�

;NJ;D: �JE�7 DO�EJ>;H�?D: ?L?: K7 B�M>EC�>;�: ;I?=D7 J;IV��

Under such an arrangement, the Special Master would not conduct the

policy file review himself, but instead would analyze specific information collected

from the files by data collection and analysis experts in order to issue

recommendations about who meets the criteria for subclass membership and, thus,

is entitled to recover if Plaintiffs prevail on the subclass claims. With respect to

7 As set forth in Part II.A.4, infra, the Court also has the option to require this task
to be undertaken by Plaintiffs, or both parties, who would utilize the services of
one of those companies to undertake the necessary data analysis.
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approximately 72% of the class, and necessarily a much larger percentage of the

subclass, the Special Master should be able to determine subclass membership

based on review of an Excel spreadsheet or similar compilation of data about the

contents of the three documents identified as capable of showing subclass

C;C8 ;HI>?F��7 D�7 FFB?97 J?ED��7 =;DJXI�H;FEHJ��EH�I7 B;I�?BBKIJH7 J?ED�I?=D;: �ED�EH�8 ;<EH;�

policy issuance). See Op. at 32-33; Foster Dec. Re OSC Ex. B. As to the

remaining subclass members, determination of subclass membership would

involve making recommendations based on a combination of data retrieved from

the file and any data collected from response-required questionnaires returned by

persons asserting membership in the subclass. See Part II.A.2.c-d, infra.

* ;?J>;H�J>;�/F;9?7 B�) 7 IJ;HXI�EL;HI?=>J�7 D: �7 D7 BOI?I��DEH�J>;�KD: ;HBO?ng

review, would cost 7 figures or require years of work. Plaintiffs requested bids

from several data analysis and claims administration companies (hereinafter

UL;D: EHIV��7 I�JE�M>7 J�?J�MEKB: �9EIJ�7 D: �>EM�BED=�?J�MEKB: �J7 A ;�JE�H;L?;M�7 D: �

retrieve the pertinent data from the policyholder files. Foster Dec. Re OSC ¶2-12.

, B7 ?DJ?<<I�FH;F7 H;: �7 �: ;J7 ?B;: �. ;GK;IJ�<EH�, HEFEI7 B��U. # , V��IF;9?<O?D=�J>;�

approximate number of files (42,000) and pages (8.8 million) to be reviewed, the

IF;9?<?9�: E9KC;DJI�JE�8 ;�BE97 J;: �7 D: �H;JH?;L;: �<EH�<KHJ>;H�7 D7 BOI?I��7 D: �J>;� EKHJXI�

guidelines for determining from those documents whether an individual is or is not

a member of the subclass. Id. ¶5-8, Ex. A. In addition, upon signing the protective

order, each vendor was given access to the computer database containing the

policyholder files produced by LSW so that the vendor could examine the files and

run tests of various methodologies for data extraction and analysis. Id. ¶9. As set

forth in Exhibits I, J, & K to the Foster Declaration, submitted

proposals to complete the project within

; submitted proposals to complete the project within

; and submitted

proposals to complete the project within

Case 2:10-cv-09198-JVS-RNB   Document 420   Filed 04/29/13   Page 12 of 30   Page ID
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. These cost ranges (from $ to $ per class member) are small

relative to the damages sought in this case. See Declaration of Patrick Brockett in

Support of Class Certification (Dkt. 228) at 54-66.

Not only is the cost modest as compared to the financial stakes at issue in

this case, but the volume of data also is relatively small considering the size of this

case and as compared to other class actions and complex litigation in which the

bidding vendors have been involved. These companies routinely deal with far

larger data universes than the 42,000 LSW policyholder files, and they routinely

work with Special Masters and magistrate judges in compiling data to be analyzed

and used in their reports, including in class actions. Id. ¶12, Exs. I, J, & K.

In addition, most documents contained in the policyholder files are irrelevant

to the question of whether an individual received a sales illustration p which LSW

does not dispute. A data analysis and computer forensics vendor can easily and

accurately extract the file documents utilizing a combination of computerized

searches to locate the relevant documents and document review by experienced

and trained reviewers, who can review the few pertinent documents and disregard

those that are irrelevant to the question of subclass membership.

1 I?D=�& EO9;�2 7 BA ;HXI�FEB?9O>EB: ;H�<?B;�7 I�7 D�;N7 CFB;��J>;�L;D: EH�MEKB: �KI;�

computerized searches to identify and extract Ms. 2 7 BA ;HXI�7 FFB?97 J?ED��7 =;DJXI�

report, and all illustrations. Although her file contains an October 3, 2007

illustration dated before the date of her application (November 14, 2007), that

illustration is unsigned and thus, under the guiding principles set forth in the

 EKHJXI�9;HJ?<?97 J?ED�EH: ;H��J>7 J�?BBKIJH7 J?ED�MEKB: �DEJ�8 O�?JI;B<�establish class

membership. Further, the box in Part 7 on her application is checked. Although

there is no dispute that Ms. Walker in fact received the October 3, 2007 illustration

before she submitted her application, see Walker Dec. (Dkt. 230) ¶3 and Walker

Reply Dec. (Dkt. 295) ¶8 & Ex. A, no signed illustration was submitted with the

application; therefore the agent was required to check the box in Part 7 on the
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application. The agent correctly B?IJ;: �U%BBKIJH7 J?EDV�?D�, 7 HJ�� �ED�J>;�� =;DJXI�

Report, indicating that an illustration was used in this sale. Thus, review of the

policyholder file demonstrates that Ms. Walker is in fact a member of the subclass

according to the criteria established by the Court. See Suppl. Dinglasan Dec.

. ;=7 H: ?D=�%: ;DJ?<?97 J?ED�E<� B7 II�) ;C8 ;HI�?D�/KFFEHJ�E<�, B7 ?DJ?<<IX�) EJ?ED�<EH�

Class Certification (Dkt. 339-1) at ¶9 & Ex. H (Illustration), Ex. I (Application),

7 D: �" N��& ��� =;DJXI�. ;FEHJ��

Although most of the file documents are irrelevant, LSW suggests that the

master should review the entire policy file in the event that there might be other

evidence that a sales illustration was or was not used. See LSW Proposed Order

Re Special Master (Dkt. 408-2) at 3:5-8. But LSW has never identified any other

document that would establish whether someone is in the subclass. The only other

: E9KC;DJ�H;<;H;D9;: �8 O�( /2 �?I�7 �U/7 B;I�%BBKIJH7 J?ED� ;HJ?<?97 J?EDV�<EHC��M>?9>�

I;HL;I�J>;�I7 C;�FKHFEI;�7 I�7 D: �UJH7 9A I�J>;�B7 D=K7 =;�KI;: �?D�J>;�/7 B;I�%BBKIJH7 J?ED�

 ;HJ?<?97 J?ED�ED�J>;�7 FFB?97 J?ED�V��( /2 �) ;C��%/+ �) EJ��JE�� FFE?DJ�/F;9?7 B�) 7 IJ;H�

(Dkt. 408-1) at 18:18-21. Like the certification on the application, the form asks

7 =;DJI�JE�9;HJ?<O�J>7 J�UDE�?BBKIJH7 J?ED�M7 I�KI;: �?D�J>;�I7 B;�E<�J>?I�B?<;�?DIKH7 D9;�

policy or the policy applied for was not as illustrated�V�7 D: �7 IA I�FEB?9O>EB: ;HI�JE�

certifO�J>7 J�UDE�?BBKIJH7 J?ED�9ED<EHC?D=�JE�the policy applied for M7 I�FHEL?: ;: �V��

See Perla Dec. ISO Mot. to Appoint Special Master, Ex. D (Dkt. 408-5) (emphases

added). LSW contends that the existence of a Sales Illustration Certification form

?D�J>;�FEB?9O�<?B;�C;7 DI�J>7 J�J>;�?D: ?L?: K7 B�U?I�DEJ�7 �C;C8 ;H�E<�J>;�IK8 9B7 IIV�(see

LSW Mem. ISO Mot. to Appoint Special Master at 18:18-21), but that is false. See

Op. at 31-� � ��?CFB?9?JBO�H;@;9J?D=�( /2 XI�7 H=KC;DJ�J>7 J�J>;�I7 C;�9;HJ?<?97 J?ED�ED�7 D�

application is proof that an individual did not receive an illustration); see also note

4, above. Neither the certification on the application nor the Sales Illustration

Certification form can prove that someone is not in the subclass because the

policyholder is certifying only that he did not receive a sales illustration of the
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policy applied for, not that he did not receive a sales illustration at all.8

Further, to the extent there are individualized issues that may arise with

respect to the file evidence, those issues are de minimus and do not counsel against

certification of the subclass. For instance, some illustrations may include an

optional report that separately identifies the fees to be charged. See, e.g.,

Dinglasan Dec. ISO Class Cert. (Dkt. 229) ¶10(c)-(d) & Ex. F. On their class

certification mEJ?ED��, B7 ?DJ?<<I�UE<<;H;: �;L?: ;D9;��DEJ�9EDJHEL;HJ;: �8 O�( /2 ��J>7 J�

( /2 �I;J�J>;�: ;<7 KBJ�I;JJ?D=I�<EH�J>;�IE<JM7 H;V��Op. at 36-37), including that the

optional fee report is, by default, not generated with the illustration (see Brockett

Dec. ISO Class Cert. (Dkt. 228) ¶¶32-33, n. 30-32), and that only a small

percentage of illustrations contain this report. See Dinglasan Dec. ISO Class Cert.

(Dkt. 229) ¶10(c) (approximately 2% of policyholders in the initial Sample

received the optional report). The Expanded Sample reveals an even smaller

percentage p less than 1.0% p received a sales illustration containing the optional

report on fees. See Dinglasan Dec. Re OSC ¶11. These individuals would be part

of the subclass as defined by the Court. See Op. at 39-� � ���, ;H�, B7 ?DJ?<<IX�. # , �JE�

the vendors, any policy files containing this report would be recorded and could be

used either by the Special Master or by LSW as evidence that fees were disclosed

to a given policyholder.9 See Foster Dec. Re OSC ¶7, Exs. B&H. Given the small

number of policyholders who received this report, collection of this data does not

raise any significant manageability problems.

Nor does evidence that a policyholder was shown a computerized illustration

8 Nevertheless, Plaintiffs included this document as part of the RFP, which can be
reviewed and recorded by the designated vendor along with the other three
documents. See Foster Dec. Re OSC ¶7, Exs. A, B, & G.
9 Plaintiffs proposed a separate subclass for the undisclosed fees claim, but the
Court simplified the subclass definition by using one Illustration Subclass.
Compare Pl. Mem. ISO Class Cert. (Dkt. 226) at 7-8, with Op. at 39-40. It makes
no practical difference whether the optional fee report is used as evidence to
exclude recipients of the report from the subclass or as evidence that they cannot
recover on the undisclosed fees claim because they received disclosure of the fees.

Case 2:10-cv-09198-JVS-RNB   Document 420   Filed 04/29/13   Page 15 of 30   Page ID
 #:18548



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

, ( � %* 0%# # /X�/1 � ) %//%ON ON ORDER TO SHOW CAUSE WHY ILLUSTRATION SUBCLASS SHOULD
NOT BE DECERTIFIED Case No. CV 10-9198 JVS (RNBX)

11

K
A

S
O

W
IT

Z
,B

E
N

S
O

N
,T

O
R

R
E

S
&

F
R

IE
D

M
A

N
L

L
P

1
0
1

C
A

L
IF

O
R

N
IA

S
T

R
E

E
T
,S

U
IT

E
2
3
0
0

S
A

N
F

R
A

N
C

IS
C

O
,
C

A
L
IF

O
R

N
IA

9
4
1
1

1

EH�7 �U- K?9A  7 B9V�H;FEHJ�9H;7 J;�?D: ?L?: K7 B�?IIK;I�EH�C7 D7 =;7 8 ?B?JO�9ED9;HDI���0>;�

 EKHJ�>7 I�>;B: �J>7 J�7 D�� =;DJXI�. ;FEHJindicating that a policyholder was shown an

?BBKIJH7 J?ED�KI?D=�( /2 XI�9ECFKJ;H�IE<JM7 H;�EH�7 �U- K?9A  7 B9V�H;FEHJ�;IJ7 8 B?I>;I�

subclass membership. Op. at 32-� � �	 �D�� � ���0>;� EKHJXI�H7 J?Enale for

reconsidering the manageability of the subclass claims does not change this

reasoning. That some policyholders viewed illustrations on a computer or received

a QuickCalc p M>?9>�U=;D;H7 J;5I6�J>;�I7 C;�<EH;97 IJI�7 I�J>;�I7 B;I�%BBKIJH7 J?EDI�

themselveI��7 D: �J>KI�7 H;�IK8 @;9J�JE�J>;�I7 C;�: ;<;9JIV�(Op. at 32 n.16) p is not a

material individual issue. This is especially so because there is a presumption that

if a policyholder was shown an illustration on a computer, he was shown a

complete illustration. See Cal. Ins. Code § 10509.955(b)(6) (prohibiting an insurer

or agent from providing 7 D�7 FFB?97 DJ�M?J>�U7 D�?D9ECFB;J;�?BBKIJH7 J?EDV�; see also

Civ. Code § 3548 (presumption that U5J6>;�B7 M�>7 I�8 ;;D�E8 ;O;: �V�; Hinckley v.

Bechtel Corp., 41 Cal. App. 3d 206, 212-13 (1974) (where insurer had a statutory

duty to send certain information to policyholder, Civil Code Section 3548 created a

UIJHED=�: ?IFKJ7 8 B;�FH;IKCFJ?EDV�J>7 J�J>;�B7 M�>7 : �8 ;;D�<EBBEM;: �7 D: �J>;�

information given). If LSW has evidence to the contrary, it can present such

evidence in that small number of cases, but this does not defeat the predominance

of common issues, as the Court found previously.

Nor are there any material conflicts in the file evidence that render the

subclass unmanageable. At oral argument and in supplemental briefing, Plaintiffs

explained that J>;�EDBO�: E9KC;DJ�J>7 J�97 D�9H;7 J;�7 �U9ED<B?9JV�?I�7 D�7 =;DJXI�H;FEHJ�

that states that no illustration was used. See Foster Dec. Re OSC, Ex. L(Class

Cert. Tr. at 15:9-1). In its order, the Court determined that the presence of any one

indicium that a policyholder received a sales illustration is sufficient to establish

subclass membership. See Op. at 32-33. Thus, if there is either (1) a sales

illustration in the file that is signed on or before the date of policy issuance, or (2)

a policy application where the certification box is not checked, or �� ��7 D�7 =;DJXI�
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report that indicates a sales illustration was used (e.g.��?J�IJ7 J;I�U%BBKIJH7 J?EDV���7 DO�

of these documents independently establishes membership in the subclass even if

J>;H;�?I�7 BIE�7 D�7 =;DJXI�H;FEHJ�?D�J>;�<?B;�J>7 J�IJ7 J;I�J>7 J�UDEV�sales materials were

used. Id. But even if the Court decides to view this as a conflict, the number of

such instances is minimal and would not consume significant time of a Special

Master. In the Expanded Sample, such U9ED<B?9JIV�E99KH�?D�EDBO�2 of 800 of cases.

See Dinglasan Dec. Re OSC ¶10.10

c) Sending A Response-Required Questionnaire to the
Remaining 28% of the Class Does Not Present A
Significant Burden.

/?D9;�( /2 XI�FEB?9O�<?B;I�M?BB�9EDJ7 ?D�IK<<?9?;DJ�;L?: ;D9;�JE�;IJ7 8 B?I>�

subclass membership for approximately 72% of the class, questionnaires need only

be sent to 28% of the class to obtain additional information bearing on whether an

individual belongs in the subclass. Class members who did not receive a sales

illustration would not need to return the questionnaire, though the questionnaire

MEKB: �8 ;�UH;IFEDI;-H;GK?H;: V�<EH�members of the subclass. The questionnaire thus

would instruct any individual who did not receive an illustration that he or she

need not return the questionnaire. This would minimize the number of

questionnaires that would need to be reviewed. Moreover, the record suggests that

the number of individuals among the 28% who would assert subclass membership

MEKB: �DEJ�8 ;�L;HO�B7 H=;���� I�( /2 �>7 I�H;F;7 J;: BO�IJ7 J;: ��U( /2 �: E;I�DEJ�H;GK?H;�

?BBKIJH7 J?ED�KI;�FH?EH�JE�7 FFB?97 J?EDV�(LSW Mem. in Opp. to Class Cert. (Dkt. 250)

7 J�� ���7 D: �I;L;H7 B�E<�( /2 XI�7 =;DJI�J;IJ?<?;: �J>7 J�J>;O�E<J;D�: E�DEJ�FH;I;DJ�I7 B;I�

illustrations to their clients. See Norona Dec. (Dkt. 256) ¶18; Covi Dec. (Dkt. 258)

10 For the initial Sample, Plaintiffs calculated a conflict rate of 1.5%, but that
included sales illustrations regardless of whether they were signed or unsigned.
/?D9;�J>;� EKHJXI� ;HJ?<?97 J?ED�+ H: ;H�JHeats sales illustrations as establishing class
membership only if they were signed before policy issuance, only these
illustrations have been counted for purposes of determining the number of conflicts
in the Expanded Sample. Dinglasan Dec. Re OSC ¶10.
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¶24. Since the policy files establish that 72% of the class did receive a sales

illustration, and since LSW and its agents have stated that illustrations often are not

used, it is likely that only a small portion of the remaining 28% received a sales

illustration and would submit a questionnaire.

Further, it would not be unduly burdensome or create manageability

concerns justifying decertification for a vendor and/or Special Master to collect

and analyze those questionnaires that are returned. The questionnaire will be

relatively simple and need only consist of a few basic questions to determine

whether the policyholder received or was shown an illustration: (1) Did you

receive or were you shown a policy illustration on or before the date you applied

for your policy?; and (2) Were you shown the policy illustration on a computer

screen? The questionnaire could also attach exemplar pages of the illustration to

assist recipients in understanding the questions being asked. Policyholders would

be asked to answer each question by circling eiJ>;H�U4 ;I�V�U* E�V�EH�U%�: EDXJ�H;97 BBV�

and to include a copy of any sales illustrations they may have. Plaintiffs estimate

that it would take less than 5 minutes on average to review each questionnaire and

log the pertinent information. Even assuming that 1000 questionnaires are

returned, reviewing these questionnaires would take a Special Master (even

without vendor assistance) 7 FFHEN?C7 J;BO�� � �>EKHI��M>?9>�7 J�J>;� EKHJXI�;IJ?C7 J;:

q_aVWef rater of $200 per hour would cost only approximately $16,600.

. ;L?;M?D=�FEB?9O>EB: ;HIX�H;IFEDI;I�JEthese basic questions and reviewing

any returned sales illustrations will be, in most cases, a ministerial task because a

Special Master p ;?J>;H�?D: ;F;D: ;DJBO�EH�M?J>�J>;� EKHJXI�=K?: 7 D9;�T can develop

rules for which responses establish membership and to resolve any generic

conflicts that may exist between the file evidence and the evidence in the

questionnaire (which conflicts, if any, will be minimal as discussed above).

Accordingly, reviewing the questionnaires will be manageable both because

reviewers will be guided by such rules and because only a small number of
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questionnaires will be returned.

d) The Special Master Would Review the Data Collected
And Make Recommendations to the Court or Jury.

Following the initial file review and collection of data from returned

questionnaires, the Special Master would analyze the data collected and prepare

recommended findings as to whether each policyholder is or is not a member of the

subclass based on the data in his or her file and/or questionnaire and in accordance

with the guidelines provided by the Court. In accordance with Rule 53, this report

would be submitted to the Court for review, and the parties would file any

objections to the report (within 21 days or a longer period of time to be determined

by the Court) concerning any particular policyholder as to whom the party believes

J>;�C7 IJ;HXI�H;9ECC;D: 7 J?ED�?I�?D9EHH;9J���Fed. R. Civ. Proc. 53(e)-(f). The parties

MEKB: �>7 L;�U7 D�EFFEHJKD?JO�JE�8 ;�>;7 H: ,V�M>?9>�C7 O�?D9BK: ;�;L?: ;D9;�;?J>;H�F7 HJO�

may offer to refute the recommended factual findings of the master. Id.

� BJ>EK=>�J>?I�UEFFEHJKD?JO�JE�8 ;�>;7 H: V�: E;I�DEJ�H;GK?H;�7 �<EHC7 B�>;7 H?D=�

and does not provide for discovery or cross-examination of Special Masters, the

provisions of Rule 53 provide ample opportunity for the parties to make objections

and present evidence to refute the Special MasterXI�<?D: ?D=I�8 ;<EH;�J>;� EKHJ��EH�

@KHO��: ;9?: ;I�M>;J>;H�EH�DEJ�JE�7 99;FJ�J>;�C7 IJ;HXI�H;9ECC;D: 7 J?EDI���See Wright

& Miller, Cal. Fed. Civ. Proc. Before Trial Q �� � �� � � ��. KJJ;H�$HEKF�� � � � ���U0>;�

requirement that the court must afford an opportunity to be heard can be satisfied

by taking written submissions when the court acts on the report without taking live

J;IJ?CEDO�V���9?J?D=�� : L?IEHO� ECC?JJ;;�* EJ;I�JE�� � � � �� C;D: C;DJI�JE�<EHC;H�

Fed. R. Civ. Proc. 53(g)); Manual for Complex Litig. § 11.52 (4th ed. 2004)

(noting that parties are ordinarily limited to the Special MasterXI�H;FEHJ�7 D: �: E�DEJ�

have the opportunity for cross-examination); # ;: ��. �� ?L��, HE9��� � �<��� ���U0>;�

court must decide de novo all objections to findings of fact made or recommended

8 O�7 �C7 IJ;H�V����* ;L;HJ>;B;II��DEJ>?D=�?D�Rule 53 explicitly prohibits the Court

Case 2:10-cv-09198-JVS-RNB   Document 420   Filed 04/29/13   Page 19 of 30   Page ID
 #:18552



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

, ( � %* 0%# # /X�/1 � ) %//%ON ON ORDER TO SHOW CAUSE WHY ILLUSTRATION SUBCLASS SHOULD
NOT BE DECERTIFIED Case No. CV 10-9198 JVS (RNBX)

15

K
A

S
O

W
IT

Z
,B

E
N

S
O

N
,T

O
R

R
E

S
&

F
R

IE
D

M
A

N
L

L
P

1
0
1

C
A

L
IF

O
R

N
IA

S
T

R
E

E
T
,S

U
IT

E
2
3
0
0

S
A

N
F

R
A

N
C

IS
C

O
,
C

A
L
IF

O
R

N
IA

9
4
1
1

1

from allowing, in its discretion, cross-examination of the Special Master or any

third parties on whom he has relied in making his findings. Indeed, some courts

have given counsel the opportunity to cross-examine a master about his report. See

� � � � �� � 	�� � � � � �
� �!���
� � 	, 1987 U.S. Dist. LEXIS 8285, at *1 (E.D. La. Sept. 9,

� � � � ���U9EKDI;B�M;H;�=?L;D�J>;�EFFEHJKnity to cross examine the Special Master

H;=7 H: ?D=�>?I�H;FEHJV�7 D: �JE�UIK8 C?J�7 <<?: 7 L?JI�7 JJ;CFJ?D=�JE�H;<KJ;�7 DO�FEHJ?ED�E<�

J>;�H;FEHJV���cf. Bonito v. Guardian, 1997 U.S. App. LEXIS 27068, at *6-7 (9th

Cir. 1997) (suggesting that whether to allow parties to question the Special Master

7 8 EKJ�J>;�8 7 I?I�<EH�>?I�H;FEHJ�?I�7 �C7 JJ;H�E<�J>;�9EKHJXI�: ?I9H;J?ED��

3. The Court Has Broad Authority to Appoint A Special
� � $%� #�%" �� &� #$� � �%� � �� � &�� ' �" ��
 � � )$�� "  �� ( �� � � $�� !� �To
Make Recommendations to the Court or Jury About
Subclass Membership.

Not only is it administratively feasible for a Special Master to oversee and

analyze the review of LS2 XI�FEB?9O�<?B;I��8 KJ�J>;�9EKHJ�7 BIE�>7 I�9EDI?: ;H7 8 B;�

discretion to appoint a Special Master (among a wide range of other potential

procedures) for purposes of determining individualized issues, such as who

belongs in the subclass. See, e.g., U.S. v. City of N.Y., 276 F.R.D. 22, 50 (E.D.N.Y.

� � � � ���: ;<;D: 7 DJXI�7 H=KC;DJ�J>7 J�UJ>;�<7 9J�J>7 J�J>;� EKHJ�?I�9EDI?: ;H?D=�

appointment of a Special Master to make thousands of individualized

determinations is strong evidence that the individualized determinations are so

KDC7 D7 =;7 8 B;�J>7 J�9B7 II�7 9J?ED�JH;7 JC;DJ�?I�DEJ�IKF;H?EHV�M7 I�U8 7 9A M7 H: IV�

8 ;97 KI;�U7 �Special Master is one of the tools available to the court to make class

7 9J?EDI�CEH;�C7 D7 =;7 8 B;V���Caleb & Co. v. E.I. Du Pont de Nemours & Co., 110

F.R.D. 316, � � � ��/�!�* �4 ��� � � � ���U506>e predominance of common issues justifies

the maintenance of this class action and consideration of the individual issues can

later be decided through a separate trial or through the use of a Special Master+r(8

Newberg on Class Actions § 9:59 (4th ed. � � � � ���U506>;H;�7 H;�DKC;HEKI�C;7 DI�

available for resolving irreducible individual issues, primarily through the use of
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delegation to magistrates, Special Masters, and others, and by the development

through consent of the parties or by court direction of simplified procedures for

H;IEBL?D=�?D: ?L?: K7 B�9B7 ?CI�KD: ;H�J>;�IKF;HL?I?ED�E<�J>;�9EKHJ�V���id. § 9:70

�U!;B;=7 J?ED�?I�J>;�FH?C7 HO�C;7 DI�<or the court that presided over the adjudication

E<�9ECCED�?IIK;I�?D�7 �9B7 II�7 9J?EDS JE�: ;J;HC?D;�?IIK;I�7 <<;9J?D=�J>;�?D: ?L?: K7 B�

9B7 ?CI�E<�;7 9>�9B7 II�C;C8 ;H�V�?D9BK: ?D=�8 O�;DB?IJ?D=�C7 IJ;HI�U?D�7 FFHEFH?7 J;�

circumstances to aid in resolving individual quest?EDIV���) EEH;XI�# ;: �� ?L��, H7 9��

Q �� � �� � ��) � �� � � � ���U%D�9B7 II�7 9J?EDI��C7 IJ;HI�I;HL;�7 I�9B7 ?CI�7 : C?D?IJH7 JEHI�JE�

: ;J;HC?D;�FH;B?C?D7 H?BO�M>;J>;H�9B7 ?C7 DJI�8 ;BED=�?D�J>;�9B7 IIS �V����%D: ;;: ��courts

qhave long relied on assistants, such as magistrates and Special MasterIV�M>E�

UC7 O�7 FFHEFH?7 J;BO�analyze a wide variety of preparatory functions, e.g.,

overseeing discovery and spearheading pretrial factual inquiries in complicated

9EDJHEL;HI?;IV�7 D: �C7 O�7 BIE�F;H<EHC�7 �L7 H?;JO�E<�U9EDIKCC7 JEHO��H;C;: O-related

?IIK;I�V��Stauble v. Warrob, 977 F.2d 690, 693-695 (1st Cir. 1991) (noting that

UJ>;H;�is an important distinction between such collateral issues, on the one hand,

and fundamental determinations of liability��ED�J>;�EJ>;H�>7 D: V���;CF>7 I?I�7 : : ;: ��

2 >;H;��7 I�>;H;��U?D: ?L?: K7 B?P;: �?IIK;IV�H;B7 J;�DEJ�JE�<KD: 7 C;DJ7 B�

: ;J;HC?D7 J?EDI�E<�B?7 8 ?B?JO��Ubut to the applicability of defenses and the ultimate

7 8 ?B?JO�E<�?D: ?L?: K7 B�9B7 II�C;C8 ;HI�JE�H;9EL;H�V�J>EI;�?IIK;I�: E�DEJ�: ;<;7 J�9B7 II�

certification and may be resolved through the appointment of a Special Master.

Lauber v. Belford High Sch., 2012 U.S. Dist. LEXIS 165780, at *28 (E.D. Mich.

Jan. 23, 2012) (certifying class and holding that in the event the jury finds

: ;<;D: 7 DJ�B?7 8 B;��UJ>;� EKHJ�>7 I�EFJ?EDI�7 J�?JI�: ?IFEI7 B�JE�7 : : H;IIV�?D: ?L?: K7 B�

?IIK;I��?D9BK: ?D=�UJ>;�7 FFE?DJC;DJ�E<�7 �Special Master to preside over the damages

F>7 I;�E<�J>;�B?J?=7 J?EDV���see also Wilson v. Kiewit Pac. Co., 2010 U.S. Dist.

LEXIS 133304, at *27 (N.D. Cal. Dec. 6, 2010) (granting certification and finding

J>7 J�UM>;D�J>;�J?C;�9EC;I�<Er proof of damages and what is owed to the

;CFBEO;;I��J>7 J�FHE9;II�M?BB�8 ;�: ;J;HC?D;: �B7 H=;BO�8 O�: ;<;D: 7 DJXI�: E9KC;DJI�7 D: �
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manageable through a number of potential methods, including review by a Special

Masterr(.

Courts have appointed Special Masters in class actions to identify members

of the class. In � � �� � � � 	�
� �!��� � � � �� � � �� � �� �� �Corp., 172 F.R.D. 479, 509-10

(S.D. Fla. 1996), for instance, a securities litigation premised on omissions, the

court certified a number of claims to be tried on a classwide basis.11 After

certification, the court appointed a Special Master JE�EL;HI;;�U7 DO�7 D: �7 BB�C7 JJ;HI�

concerning who the members of the Plaintiff class will be for resolution before

JH?7 B�V��Id. at 509. The plaintiffs were directed to identify, through computerized

9KIJEC;H�H;9EH: I��UM>?9>�F;HIEDI�7 H;�?D�J>;�, B7 ?DJ?<<�9B7 IIV�7 Dd to present that

evidence to the Special Master. Id. Defendants were given fifteen days to object

JE�FB7 ?DJ?<<IX�?: ;DJ?<?97 J?ED�E<�9B7 II�C;C8 ;HI��<EBBEM;: �8 O�7 D�EFFEHJKD?JO�<EH�J>;�

plaintiffs to respond. The Special Master was then instructed to conduct a hearing

to resolve any disagreements with respect to class membership and to submit a

final report to the trial court before proceeding to jury trial. Id. at 509-10.

Waters and other authorities make clear that delegating the determination of

IK8 9B7 II�C;C8 ;HI>?F�?I�D;?J>;H�7 �KIKHF7 J?ED�E<�J>;� EKHJXI�@K: ?9?7 B�<KD9J?EDI�DEH�7 �

violation of jury trial rights. Courts routinely allow use of summary or relatively

informal procedures to resolve disputes about class membership, which courts have

suggested are distinct from questions of individual liability. Smith v. Ga. Energy

U.S., 259 F.R.D. 684, 692-� � � ��/�!��$7 ��� � � � ���U5!6;J;HC?D?D=�9B7 II�

C;C8 ;HI>?FS M?BB�DEJ�?DLEBL;�7 DO�9EKHJHEEC�FHE9;;: ?D=I�EH�H;GK?H;�J>;�I;HL?9;I�

E<�7 �@KHO�V�� � � � � � � � 	�
 � � �!��
 � � �	�
 � � � ��, 2010 U.S. Dist. LEXIS 70445, at *15

�/�!�� 7 B��& KB��� � ��� � � � ���: ?IJ?D=K?I>?D=�8 ;JM;;D�UFHEF;H�: ;<;DI;�7 Iopposed to a

9>7 BB;D=;�JE�9B7 II�C;C8 ;HI>?FV����%D: ;;: ��UB?J?=7 DJI�7 D: �J>;�F7 HJ?;I�I>EKB: �DEJ�

11 The Waters court recognized defendantst right to present individualized defenses
to certain claims p for instance, to rebut the presumption of reliance on an
individual basis p 8 KJ�>;B: �: ;<;D: 7 DJI�MEKB: �8 ;�=?L;D�J>7 J�EFFEHJKD?JO�UIK8 I;GK;DJ�
JE�J>;�9ED9BKI?ED�E<�J>;�@KHO�JH?7 BV�ED�9ECCED�?IIK;I�E<�B?7 8 ?B?JO���Id. at 509.
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automatically presume that adversary proceedings [to determine individual issues]

necessarily require the full panoply of formal procedural and evidentiary rules and

@KHO�JH?7 B�H?=>JI�7 IIE9?7 J;: �M?J>�JH7 : ?J?ED7 B�DED9B7 II�B?J?=7 J?ED�V��* ;M8 ;H=�ED� B7 II�

Actions § 9:63 (4th ed. 2002).

As discussed in Kendrick v. Standard Fire Ins. Co., 2010 U.S. Dist. LEXIS

135694, at *33-34 (E.D. Ky. Sept. 30, 2010)��?J�?I�U7 DOJ>?D=�8 KJ�9;HJ7 ?DV�UJ>7 J�7 DO�

true factual d?IFKJ;I�M?BB�7 H?I;�?D�9ED@KD9J?ED�M?J>�9B7 II�C;C8 ;HI>?F�V�M>?9>�C?=>J�

implicate jury rights. In Kendrick��J>;�9EKHJ�H;@;9J;: �J>;�: ;<;D: 7 DJIX�7 H=KC;DJ�J>7 J�

J>;�GK;IJ?ED�E<�9B7 II�C;C8 ;HI>?F�?I�7 �UA ;O�<7 9JK7 B�?IIK;�J>7 J�?I�J>;�9EH;�JE�B?7 8 ?B?JOV�

M>?9>�U97 DDEJ�8 ;�H;CEL;: �<HEC�J>;�@KHOXI�FHEL?D9;�V��Id. at *32-34. The court

found that because the class was appropriately defined in terms of objective data,

the procurement E<�J>7 J�: 7 J7 �9EDI?IJ;: �E<�C7 JJ;HI�J>7 J��UM>?B;�: ;J7 ?B;: ��7 H;�DEJ�

: ?IFKJ;: �?D�J>;�I;DI;�E<�H;GK?H?D=�7 : @K: ?97 J?ED�V��Id. 7 J�
 � � ���. 7 J>;H��UCEIJ�E<�J>;�

inquiries associated with discerning class membership are not actually facts in

: ?IFKJ;��8 KJ�E8 @;9J?L;�: ;J7 ?BI�?D�D;;: �E<�L;H?<?97 J?ED�V��Id. at *34. The same is true

here because the subclass is defined based on objective criteria (whether an

individual received a sales illustration) and can be determined by reference to

objective data contained in the policy files or in verified questionnaires, which are

predominantly details in need of verification, not facts in dispute.

Other courts similarly have held that proof of class membership need not be

;IJ7 8 B?I>;: �J>HEK=>�7 �U<?B;-by-<?B;�JH?7 B�V�8 KJ�97 D�?DIJ;7 : �8 ;�: ;J;HC?D;: �J>HEK=>�

non-trial proceedings. Perez v. First Am. Title Ins. Co., 2009 U.S. Dist. LEXIS

75353, at *20-21 (D. Ariz. Aug. 12, 2009). In Perez, the court certified a class

EL;H�: ;<;D: 7 DJXI�E8 @;9J?EDI�J>7 J�9lass treatment was not superior and was

KDC7 D7 =;7 8 B;�8 ;97 KI;�U?J�>7 5: 6�DE�: 7 J7 8 7 I;�EH�EJ>;H�9;DJH7 B�IEKH9;�E<�?D<EHC7 J?ED�

J>7 J�M?BB�;D7 8 B;�?J�EH�, B7 ?DJ?<<I�JE�: ;J;HC?D;V�M>E�M7 I�?D�J>;�9B7 II���Id. at *20. The

court agreed with the plaintiffs that the necessary facts could be proven from

databases or other common documents maintained by the defendant, and that
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U5;6L;D�?<�?J�J7 A ;I�7 �IK8 IJ7 DJ?7 B�7 CEKDJ�E<�J?C;�JE�H;L?;M�<?B;I�7 D: �: ;J;HC?D;�M>E�?I�

eligible for the : ?I9EKDJ��J>7 J�MEHA �97 D�8 ;�: ED;�: KH?D=�: ?I9EL;HO�V�7 D: �UFHEE<�E<�

9B7 II�C;C8 ;HI>?F�MEKB: �8 ;�H;B7 J?L;BO�;7 IOV�?<�J>;�@KHO�: ;J;HC?D;: �J>7 J�IK9>�

individuals were entitled to recover. Id. at *20-21. The court concluded that

7 BJ>EK=>�J>;�?IIK;�UC7 O�?DLEBL;�7 �<?B;-by-file reviewV�JE�: ;J;HC?D;�9B7 II�

C;C8 ;HI>?F�7 D: �;B?=?8 ?B?JO�JE�H;9EL;H��U?J�M?BB�DEJ�H;GK?H;�7 �<?B;-by-file trialV�E<�

;7 9>�?D: ?L?: K7 B�9B7 II�C;C8 ;HXI�;DJ?JB;C;DJ�JE�H;B?;<�� Id. (emphases added).

Moreover, even assuming, arguendo, that the question of whether an

individual received a sales illustration is a disputed question of fact that must be

decided by the jury, delegating the underlying task of reviewing policy files and

making recommended findings of fact would not violate any jury trial right. The

Special Master could present his findings to the jury, which, like the Court, could

?D: ;F;D: ;DJBO�: ;9?: ;�JE�7 99;FJ�EH�H;@;9J�7 DO�EH�7 BB�E<�J>;�C7 IJ;HXI�<?D: ?D=I���See,

e.g., Polin v. Dun & Bradstreet, Inc.��� � � �# �� : �� � � � ��� � � � ��� � J>� ?H��� � � � ���U506>;�

) 7 IJ;HXI�H;FEHJ�?D�7 �@KHO�97 I;�?I�C;H;BO�;L?: ;D9;�M>?9>�7 �@KHO�C7 O�: ?IH;=7 H: �V���

Aoki Tech. Lab. v. FMT Corp., 1999 U.S. Dist. LEXIS 22711, at *9 n.6 (D.N.H.

� FH��� � ��� � � � ����UJ>;�Special MasterXI�<?D: ?D=I��?<�7 : C?II?8 B;��MEKB: �8 ;�FH;I;DJ;: �

JE�J>;�@KHO�7 I�;L?: ;D9;V���L.K. Comstock & Co. v. Becon Constr. Co., 932 F. Supp.

906, 909-� � ��" �!��' O��& 7 D��� � ��� � � � ���U0>;�@KHO�C7 O�7 99;FJ�EH�H;@;9J�J>;�<?D: ?D=I�

of the Special Master as it sees fit, and this process preserves the right of a jury

JH?7 B�V����$?L;D�J>7 J�: isputes between the parties about the file evidence are likely

to be minimal in number, the potential need for a separate jury trial on disputed

questions of individual subclass membership would not predominate over common

issues. Such issues could easily be bifurcated and deferred until after trial on

common issues. See, e.g., Arthur Young & Co. v. U.S. Dist. Ct., 549 F.2d 686,

698-699 (9th Cir. 1977) (bifurcating individual issues from trial of common issues

does not violate Seventh Amendment rights); In re OSB Antitrust Litig., 2007 U.S.

!?IJ��( " 3 %/�� � � � � ��7 J�
 � � ��" �!��, 7 ��� K=��� ��� � � � ���U5 6>7 BB;D=;I�JE�?D: ?L?: K7 B�
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claims based on class membership may be resolved at the claims phase of the

B?J?=7 J?ED�V��� Thus, even if some class membership questions must be decided by a

second jury after the trial of common issues, this would not upset the

predominance of common issues and would not justify denial of certification.

4. Alternatively, Plaintiffs or Both Parties Could Conduct A
� � &�� ' �" ��
 � � )$�� � � $�� !� �� #� $� !%�
 &�� � !%�� #( �� �!� �!� $�%" �
A Special Master, the Court, And/Or A Jury.

The authorities make clear that the Court has the authority to appoint a

Special Master JE�KD: ;HJ7 A ;�7 D: �EL;HI;;�J>;�H;L?;M�E<�( /2 XI�FEB?9O�<?B;I��7 D: �J>7 J�

the Special Master has the authority to make use of third parties p such as one of

the data analysis vendors Plaintiffs have consulted p to perform these ministerial

tasks. But the appointment of a Special Master is not the only procedural means

by which data pertinent to subclass membership can be collected and presented to

the Court. To the extent the Court elects not to appoint a Special Master to oversee

this review, Plaintiffs or both parties could instead hire one or more data analysis

L;D: EHI�JE�H;L?;M�( /2 XI�<?B;I�7 I�FH;L?EKIBO�: ;I9H?8 ;: �>;H;?D��� EKHJI�>7 L;�

approved the use of experts or vendors hired by the parties to determine

membership in a class or subclass. See, e.g., In re Checking Acct. Overdraft Litig.,

275 F.R.D. 666, 672 (S.D. Fla. 2011) (approving the use of PlainJ?<<IX�;NF;HJ�JE�

UC?D;�5: ;<;D: 7 DJXI6�: 7 J7 �JE�: ;J;HC?D;�M>E�7 H;�J>;�C;C8 ;HI�E<�J>;�9B7 IIV��

Here, Plaintiffs could independently hire a vendor to review the files and

prepare a report summarizing the indicia of subclass membership in the files.

LSW could oFJ�;?J>;H�JE��� ��H;L?;M�J>;�H;FEHJ�FH;F7 H;: �8 O�, B7 ?DJ?<<IX�L;D: EH�7 D: �

stipulate to some or all of the factual findings and/or challenge the findings as to

particular class members, or (2) hire its own vendor to review the files and prepare

a separate reporJ��M>?9>�MEKB: �J>;D�8 ;�9ECF7 H;: �M?J>�, B7 ?DJ?<<IX�L;D: EHXI�H;FEHJ�JE�

: ;J;HC?D;�7 I�JE�M>EC�7 D: �>EM�J>;�F7 HJ?;IX�: 7 J7 �?I�?D�: ?IFKJ;���0>;H;�I>EKB: �8 ;�

very few actual disputes because for most files, the file either contains the indicia

of subclass membership EH�?J�: E;I�DEJ��7 D: �7 I�, B7 ?DJ?<<IX�H;L?;M�E<�J>;�" NF7 D: ;: �
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1

Sample has reaffirmed, such indicia are present in approximately 72% of files.

The parties can determine through meet and confer those policyholders as to whom

there is a dispute, and can present evidence either to a Special Master or directly to

the Court or jury, which would review the evidence and make a determination of

whether each such individual is or is not in the subclass. See, e.g., Waters, 172

F.R.D. at 509-10 (instructing plaintiffs to present evidence of class membership to

Special Master for review). Plaintiffs or both parties also could supervise the

questionnaire process and oversee the review of returned questionnaires by the data

analysis vendor (following the same general procedures described in Part II.A.2.c,

above); meet and confer to determine as to which policyholders there is no dispute;

and present evidence with respect to any disputed files to a Special Master, the

Court, or the jury for resolution.

B. Manageability Issues Do Not Justify Decertification.

Manageability issues do not justify decertification here simply because

42,000 files and a number of questionnaires must be reviewed to collect data to be

used in determining subclass membership. As shown by the Foster Declaration,

this review is largely ministerial in nature and can be done relatively quickly and

inexpensively. Foster Dec., ¶¶10-12, Exs. I, J, & K. Under similar circumstances,

courts have routinely held that a ministerial review of documents to determine

class membership p ;L;D�?<�?J�MEKB: �8 ;�U7 : C?D?IJH7 J?L;BO�8 KH: ;DIEC;V�T does not

render the class action unmanageable or counsel against certification. See, e.g.,

Stuart v. Radioshack Corp., 2009 U.S. Dist. LEXIS 12337, at *44 (N.D. Cal. Feb.

� ��� � � � ���U!;J;HC?D?D=�M>E�?D�<7 9J�M7 I�H;?C8 KHI;: �7 D: �M>E�M7 I�DEJ�M?BB�8 ;�7 �

straightforward factual question that informs the remedy, and will likely be

H;IEBL;: �8 O�: E9KC;DJI���0>EI;�: ;J;HC?D7 J?EDI�M?BB�DEJ�FH;: EC?D7 J;�J>?I�97 I;�V���

Sadler v. Midland Credit Mgmt., 2009 U.S. Dist. LEXIS 26771, at *4-5 (N.D. Ill.

Mar. 31, 2009) (although a manual review E<�<?B;I�UC?=>J�FHEL;�W7 : C?D?IJH7 J?L;BO�

8 KH: ;DIEC;�XV�U7 �H;L?;M�<EH�IK9>�IJH7 ?=>J<EHM7 H: �WE8 @;9J?L;�9H?J;H?7 X�D;L;HJ>;B;II�
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H;C7 ?DI�C?D?IJ;H?7 B�?D�D7 JKH;V�7 D: �M;?=>I�?D�<7 LEH�E<�9;HJ?<?97 J?ED���GKEJ?D=�

Ramirez v. Palisades Collection LLC, 250 F.R.D. 366, 370 (N.D. Ill. 2008)); Lau v.

Arrow Fin. Servs., LLC, 245 F.R.D. 620, 624 (N.D. Ill. 2007) (that determining

9B7 II�C;C8 ;HI>?F�UM?BB�H;GK?H;�?DGK?HO�?DJE�J>;�H;9EH: I�E<�;7 9>�FEJ;DJ?7 B�9B7 II�

C;C8 ;HV�?I�UDEJ�IE�: 7 KDJ?D=V�7 D: �: E;I�Dot counsel against certification).

%D: ;;: ��7 I�7 �=;D;H7 B�FH?D9?FB;��U5J6>;�<7 ?BKH;�JE�9;HJ?<O�7 D�7 9J?ED�KD: ;H�Rule

23(b)(3) on the sole ground that it would be unmanageable is disfavored and

I>EKB: �8 ;�J>;�;N9;FJ?ED�H7 J>;H�J>7 D�J>;�HKB;�V��Thompson v. Clear Channel, 247

F.R.D. 98, 148-49 (C.D. Cal. 2007) (quoting In re: VisaCheck/MasterMoney

Antitrust Litig., 280 F.3d 124, 140 (2d Cir. 2001) (Sotomayor, J.)). This principle

7 FFB?;I�M?J>�;L;D�=H;7 J;H�M;?=>J�>;H;��M>;H;�J>;�C7 D7 =;7 8 ?B?JO�U?IIK;V�?I�7 �

ministerial file review that can easily be achieved through the use of a data

collection vendor overseen by a Court-appointed master (or the parties).

) EH;EL;H��J>;�<7 9J�J>7 J�( /2 XI�FEB?9O�<?B;I�7 H;�?DIK<<?9?;DJ�JE�: ;J;HC?D;�IK8 9B7 II�

membership for 28% of the class p thereby creating additional (but not

irresolvable) manageability issues p ?I�: K;�JE�( /2 XI�EMD�<7 ?BKH;�JE�C7 ?DJ7 ?D�

complete records. This, too, weighs in favor of certification because refusing to

9;HJ?<O�J>;�IK8 9B7 II�Uwould create a perverse incentive p it would reward

a class 7 9J?ED�: ;<;D: 7 DJ�<EH�?JI�<7 ?BKH;�JE�C7 ?DJ7 ?D�9KIJEC;H�H;9EH: I�V��Shurland v.

Bacci Café & Pizzeria on Ogden, Inc., 271 F.R.D. 139, 145-46 (N.D. Ill. 2010).

qQNRhether a class action is appropriate cannot b;�7 �<KD9J?ED�E<�5: ;<;D: 7 DJXI6�

record-A ;;F?D=�FH7 9J?9;I�V��Id.

Even in cases involving much larger classes and more voluminous records

J>7 D�7 H;�7 J�?IIK;�>;H;��9EKHJI�>7 L;�>;B: �J>7 J�UJ>;�I?P;�E<�7 �FEJ;DJ?7 B�9B7 II�7 D: �J>;�

need to review individual files to identify its members are not reasons to deny class

9;HJ?<?97 J?ED�V��Young v. Nationwide Mut. Ins. Co., 693 F.3d 532, 539 (6th Cir.

2012). In Young��J>;� EKHJ�E<�� FF;7 B�7 <<?HC;: �J>;�!?IJH?9J� EKHJXI�9;HJ?<?97 J?ED�E<�

subclasses consisting of over fourteen million FEB?9O>EB: ;HI�EL;H�: ;<;D: 7 DJIX�
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objections on superiority and manageability grounds. In so doing, the court

rejected arguments that identifying who belonged to the subclasses would render

J>;�9B7 II�KDC7 D7 =;7 8 B;�EH�: ;<;7 J�FH;: EC?D7 D9;�8 ;97 KI;�J>;�UIK8 9B7 II;I�97 D�8 ;�

discerned with reasonable accur7 9OS J>EK=>�J>;�FHE9;II�C7 O�H;GK?H;�7 : : ?J?ED7 B��

even substantial��H;L?;M�E<�<?B;I�V��Id. (emphasis added).12 The defendants argued

J>7 J�J>;�9B7 II�M7 I�DEJ�7 : C?D?IJH7 J?L;BO�<;7 I?8 B;�U8 ;97 KI;�?J�MEKB: �;DJ7 ?B�7 �B7 H=;�

number of ?D: ?L?: K7 B�: ;J;HC?D7 J?EDI�?D�EH: ;H�JE�7 I9;HJ7 ?D�9B7 II�C;C8 ;HI>?FV��id. at

539 & n.2), but the Sixth Circuit rejected these arguments, noting:

Equally p if not more p persuasive is the districJ�9EKHJXI�
FH7 9J?97 B�H7 J?ED7 B;���W506>;�D;;: �JE�C7 DK7 BBO�H;L?;M�<?B;I�
is not dispositive. If it were, defendants against whom
claims of wrongful conduct have been made could escape
class-wide review due solely to the size of their
businesses or the manner in which their business records
M;H;�C7 ?DJ7 ?D;: �X��2 ;�<?D: �J>?I�H;7 IED?D=�9ECF;BB?D=�V

Id��7 J�� � � ���� 99EH: ?D=BO��J>;�9EKHJ�7 <<?HC;: �J>;�9;HJ?<?97 J?ED�EH: ;H�7 D: �UH;@;9J5;: 6�

!;<;D: 7 DJIX�7 JJ7 9A I�ED�7 : C?D?IJH7 J?L;�feasibility based on the number of insurance

FEB?9?;I�7 J�?IIK;�V��Id.

Unlike in Young, which involved significantly more policyholders and

required proof of multiple facts for purposes of establishing class membership,

proof of subclass membership is much simpler here and requires proof of just one

fact (based on review of just a few points of data) to establish subclass

membership: whether a policyholder received a sales illustration. To deny

certification here, where proof of subclass membership is administratively feasible,

would be contrary to Young and the many other cases that have granted

certification notwithstanding manageability concerns and the sheer number of class

12 The court held that certification was proper even though class membership would
require proof of many <7 9JI��?D9BK: ?D=�UJ>;�BE97 J?ED�E<�J>;�?DIKH;: �H?IA �FHEF;HJO��
the geographical boundaries for the relevant local government; the local tax for a
particular taxing district within whose boundaries the insured property is located;
7 D: �J>;�BE97 B�J7 N�9>7 H=;: �7 D: �9EBB;9J;: �<HEC�J>;�FEB?9O>EB: ;H�V��Id.
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members. See, e.g., In re Visa Check/MasterMoney Antitrust Litig., 280 F.3d 124,

145 (2d Cir. 2001) (holding that the sheer size of a class and the concomitant size

E<�B?7 8 ?B?JO�U7 BED;�97 DDEJ�: ;<;7 J�7 D�EJ>;HM?I;FHEF;H�9;HJ?<?97 J?EDV�� Chesner v.

Stewart Title Guar. Co., 2008 U.S. Dist. LEXIS 19303, at *53-54 (N.D. Ohio Jan.

23, 2008) �H;@;9J?D=�7 I�UEL;H8 BEMDV�: ;<;D: 7 DJXI�7 H=KC;DJI�J>7 J�9;HJ?<?97 J?ED�

should be denied because of manageability concerns that identifying class

C;C8 ;HI�MEKB: �H;GK?H;�ULEBKC?DEKIV�7 D: �FHEBED=;: �: ?I9EL;HO�?DJE�J>;�<?B;I�E<�

U>KD: H;: IV�E<�J>?H: �F7 HJ?;I���Cohen v. Chi. Title Ins., 242 F.R.D. 295, 299-302

(E.D. Pa. 2007) (in certifying a class potentially consisting of over 100,000

FEB?9O>EB: ;HI��J>;�9EKHJ�H;@;9J;: �: ;<;D: 7 DJXI�7 H=KC;DJI�J>7 J�J>;�9B7 II�7 9J?ED�MEKB: �

8 ;�KDC7 D7 =;7 8 B;�8 ;97 KI;�?J�MEKB: �8 ;�U: ?<<?9KBJ��?<�DEJ�?CFEII?8 B;��JE�I;7 H9>�J>;�

policyholder <?B;I�JE�: ;J;HC?D;V�M>E�?I�?D�J>;�9B7 II���Slapikas v. First Am. Title Ins.

Co., 250 F.R.D. 232, 250 (W.D. Pa. 2008) (finding class action manageable despite

# ?HIJ�� C;H?97 D
I�7 II;HJ?ED�J>7 J�UDE�: 7 J7 8 7 I;�;N?IJI�;7 I?BO�7 D: �;<<?9?;DJBO�JE�

make J>;�: ;J;HC?D7 J?ED�J>7 J�MEKB: �8 ;�H;GK?H;: �<EH�;7 9>�<?B;V���Perez v. First Am.

Title Ins. Co., 2009 U.S. Dist. LEXIS 75353, at *20-21 (D. Ariz. Aug. 12, 2009).

In addition, courts considering manageability issues regarding the

identification of class members have held that the need to rely on evidence

obtained from questionnaires or affidavits to establish class membership does not

make a class action unmanageable where common issues of liability predominate.

See, e.g., Carrera v. Bayer Corp., 2011 U.S. Dist. LEXIS 135198, at *9-11 (D.N.J.

Nov. 22, 2011) (class action was not unmanageable where consumer records could

establish the majority of class members and claim forms or affidavits could be used

UJE�;IJ7 8 B?I>�J>;�H;C7 ?D?D=�9B7 II�C;C8 ;HI>?FV�8 ;97 KI;�UWJ>;�C7 D7 =;7 8 ?B?JO�?DGK?HO�

M?BB�H7 H;BO��?<�;L;H��8 ;�?D�?JI;B<�IK<<?9?;DJ�JE�FH;L;DJ�9;HJ?<?97 J?ED�E<�7 �9B7 IIXV��

(quoting Klay v. Humana, Inc., 382 F.3d 1241, 1272-73 (11th Cir. 2004)); Herrera

v. LCS Fin. Servs. Corp., 274 F.R.D. 666, 680 (N.D. Cal. 2011) (individualized

inquiries to determine the limits of the class, including questionnaires to thousands
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